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DeltaAir Lines, Inc., Northwest Airlines, Inc., and Continental Airlines, Inc.
(collectively, the “Petitioners’) hereby request leave to file this consolidated reply to the
answers of American/British Airways and United/bmi in the captioned proceeding.
Acceptance of this reply will provide amore full and complete record for the

Department’ s determination of what hearing procedures are necessary in this case.

1. For the reasons expl ained in the Joint Motion, an oral evidentiary hearing is
essential to develop, evaluate and resolve the substantial issues of disputed material fact
entailed by this extraordinarily complex case. The answers submitted in response to the
Joint Motion fail to refute thisinevitable conclusion. Neither American/British Airways

nor United/bmi dispute that numerous factual issues are highly controverted and that
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significant discrepancies exist in the documentary evidence. Nor have the alliance
applicants offered an explanation of why the Department’ s reasons for previously
determining to hold an oral hearing to consider London Heathrow alliance issues do not
also apply to thiscase. Instead, the alliance proponents have thrown up afew hollow
procedural arguments and urged the Department to side-step the vital hearing processin
the interest of expedience. Given the extraordinarily high public interest stakes involved,
the Department should give this case the full and careful consideration it deserves.

2. Contrary to the opponents’ objections, the hearing motion istimely and
appropriate. First, the procedural objectionsto the Joint Motion are amoot point, since
the comment period on both applications remains open under the terms of Order 2001-
11-10 (setting acomment date of December 11, 2001, and areply date of December 18);
see also, 14 C.F.R. 303.42(a). Second, the full extent of discord in the AA/BA case was
not known prior to the filing of answers and replies— facts which the Joint Motion
brought i nto sharp focus to assist the Department’ s determination of whether and what
type hearing to hold. As correctly noted by American and British Airways, the
determination of what hearing procedures to employ is ultimately one for the Department
itself to make and is not dependent on amotion by any party. See, AA/BA Answer & 5;

14 C.F.R. § 303.45(a).

3. American and British Airways recite other prior antitrust immunity

decisions for the proposition that a hearing is not necessary in this case. However, for the

reasons explained by the Department in Order 97-9-4, those other alliance decisions are
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inapposite due to the “unprecedented” London Heathrow access issues and the
“enormous degree of regulatory complexity” involved in this case. In attempting to
deflect the need for ahearing, American and British Airways baldly assert that “the
present proceeding isfar different from the prior one.” (AA/BA answer at 4). However,
that very issueisthe subject of major controversy. The Petitioners have submitted
substantial evidence showing that no changes have alleviated the harmful competitive
consequence of the alliance, and that, if anything, the competitive situation has gotten
worse, not better. The applicants dispute that evidence. Asdetailed in the Joint Motion,
these are exactly the sort of disputed factual issuesthat an oral evidentiary hearing is
necessary to resolve.

4, Having determined that an oral hearing was necessary the last timethis
“unprecedented” and “ extraordinary complex” aliance wasconsidered, it would be
arbitrary and capricious for the Department to afford any less deliberative process here.
While the Joint Applicants have failed to show that the need for ahearing isless, the
Petitioners have demonstrated why the opportunity for cross examination before an
Administrative Law Judge is essential to get to the bottom of the disputed facts and
conflicting evidence -- which is even more controverted and complex than before.

5. By Order 2001-11-10, the Department made the appropriate determination
to consolidate the American/British Airways and United/bmi applications, which involve
anumber of interrelated competition and Heathrow accessissues. This obviates the need

for aseparate parallel hearing procedure on United/bmi. However, in their answer,
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United/bmi erroneously assert that “nowhere in their Motion do the Joint Movants cite
any need for such a hearing regarding the application of United, bmi and their European
partners.” UA/bmi answer at 2. To the contrary, the Joint Motion contains an entire
section devoted to the “ effect of the United/bmi alliance.” See, Joint Motion at 16-17.
For the reasons explained therein, a hearing on the interrelated competition impacts of
both Heathrow alliancesis essential.

6. Itisironic that United would dismiss the need for a hearing, urging that the
Department rush headlong toward “the goal of achieving open skieswiththe U.K. ..."
UA/bmi at 6. Prior to having its vision clouded by the prospect of its own alliance at the
tightly restricted London Heathrow gateway, United correctly determined that afull
evidentiary hearing was necessary to investigate the complex Heathrow access and
competition problems entailed by an antitrust immunized alliance operating at that
airport. United urged that:

“aformal investigation is needed to resolve the many issues relating to the
impact of the proposed alliance on competition. . . . it iswidely agreed that

other carriers will need access to Heathrow airport. An ‘open skies

agreement does not directly address such airport accessissues. .. .theU.S.

must conduct its own thorough investigation of the factual issuesrelating to

the competitive impact [of] the [Heathrow] aliance[g] . . .”

* k%

“the most effective way to reach abalanced and well-founded decision isto
set down afact-finding hearing before an Administrative Law Judge.”

Motion of United Air Linesfor Evidentiary Hearing, Docket OST-97-2058.
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United had it right the first time. A full oral hearing and investigative process is criticd.
Open skies without meaningful Heathrow access is now no more an option “well worth
pursuing” than it wasin the prior case. UA Answer at 6.

7. Contrary to the objecting answers, the Petitioners do not favor delay. The
Department should institute the necessary hearing procedures as quickly as possible, so
that afull and complete record can be devel oped for atimely decision. The Department
should not be swayed into short-circuiting its own statutory public interest obligations
based on the Joint Applicants callsfor expedience over probative and meaningful

substantive evaluation.

WHEREFORE, the Petitioners urge the Department promptly to institute an oral

evidentiary hearing before an Administrative Law Judge.
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Respectfully submitted,
/s/ /s/
Megan Rae Rosia Robert E. Cohn
M anaging Director, Gover nment Alexander Van der Bellen

Affairs & Associate General Counsel SHAW PITTMAN LLP
NORTHWEST AIRLINES, INC. 2300 N Street, N.W.
901 Fifteenth Street, N.W., Suite 310 Washington, D.C. 20037
Washington, D.C. 20005 (202) 663-8060
(202) 842-3193
Counsel for
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R. BruceKeiner, Jr.

Lorraine B. Halloway
Thomas Newton Bolling
CROWELL & MORING LLP
1001 Pennsylvania Avenue, N.W.
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CONTINENTAL AIRLINES, INC.



CERTIFICATE OF SERVICE

| certify that acopy of the foregoing Joint Reply has been served this 30" day of
November 2001, upon each of the following personsin accordance with the

Department'srules.

Carl B. N€elson, Jr.

Associate General Counsel
American Airlines, Inc.

1101 17th Street, N.W., Suite 600
Washington, D.C. 20036
carl.nelson@aa.com

Don H. Hainbach

Boros & Garofalo, P.C.

1201 Connecticut Ave., N.W.
Washington, D.C. 20036
dhainbach@bgairlaw.com

Megan Rae Rosia

Managing Director, Government Affairs
and Associate General Counsel
Northwest Airlines, Inc.

901 15th Street, N.W., Suite 310
Washington, D.C. 20005
megan.rosia@nwa.com

Thomas V. Lydon

Director of Government Affairs
Evergreen Internationa Airlines, Inc.
1629 K Street, N.W., Suite 301
Washington, D.C. 20006-1602
tom.lydon@evergreenaviation.com

Moffett Roller

Roller & Bauer, PLLC

1020 19th Street, N.W., Suite 400
Washington, D.C. 20036
mroller@rollerbauer.com

Daryl A. Libow

Sullivan & Cromwell

1701 Pennsylvania Ave., N.W.
Suite 800

Washington, D.C. 20006
libowd@sullcrom.com

Jeffrey A. Manley

Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037
[manley @wilmer.com

R. Bruce Keiner, Jr.

Thomas Newton Bolling

Crowell & Moring LLP

1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2595
rbkeiner@crowell.com
tbolling@crowell.com

Donald T. Bliss

O'Melveny & MyersLLP

555 13th Street, N.W.

Suite 500 West

Washington, D.C. 20004-1109
dbliss@omm.com

John L. Richardson

Crispin & Brenner, P.L.L.C.

1156 15th Street, N.W., Suite 1105
Washington, D.C. 20005
|richardson@crispinandbrenner.com




David L. Vaughan

Kelley Drye & Warren LLP

1200 19th Street, N.W., Suite 500
Washington, D.C. 20036
dvaughan@kelleydrye.com

Nancy S. Sparks

Managing Director

Federal Express Corporation
3620 Hacks Cross Road
Building B, 3rd Floor
Memphis, Tennessee 38125
nssparks@fedex.com

Marshall S. Sinick

Robert D. Papkin

Squire, Sanders & Dempsey L.L.P.
1201 Pennsylvania Avenue, N.W.
P.O. Box 407

Washington, D.C. 20044-0407
msinick@ssd.com
rpapkin@ssd.com

Stephen H. Lachter

1150 Connecticut Avenue, N.W.
Suite 900

Washington, D.C. 20036
|lachter @starpower.net

Russell E. Pommer

Associate General Counsel and
Director of Regulatory Affairs

Atlas Air, Inc.

901 15th Street, N.W., Suite 400

Washington, D.C. 20005

rpommer @atlasair.com

Michael F. Goldman

Silverberg, Goldman & Bikoff, LLP
1101 30th Street, N.W., Suite 120
Washington, D.C. 20007
mgoldman@sgbdc.com

Jeffrey N. Shane

Hogan & Hartson L.L.P.
555 13th Street, N.W.
Washington, D.C. 20004
[nshane@hhlaw.com

Edgar N. James

Marie Chopra

James & Hoffman, P.C.

1101 17th Street, N.W., Suite 510
Washington, D.C. 20036
glames@jamhoff.com
mchopra@jamhoff.com

Hugh M. Ford

General Manager, Legd

Virgin Atlantic Airways Limited
The Office, Manor Royal
Crawley RH10 RNU

United Kingdom
hugh.m.ford@fly.virgin.com

James R. Weiss

Preston Gates & EllisLLP

1735 New York Ave., NW, Suite 500
Washington, DC 20006
[Imwe@prestongates.com

Joanne Y oung

Baker & Hostetler, LLP

1050 Connecticut Avenue, N.W.
Suite 1100

Washington, D.C. 20036
[young@bakerlaw.com

JamesW. Tello

P.O. Box 66824
Washington Square Station
Washington, D.C. 20035
|[amestello@earthlink.net




Director, Flight Standards Service

Federal Aviation Administration, AFS-1
800 Independence Avenue, SW., Rm. 821
Washington, D.C. 20591

Office of Aviation Negotiations
U.S. Department of State

2201 C Street, N.W., Room 5531
Washington, D.C. 20520

Roger Fones

Chief, Transportation, Energy &
Agricultural Section

Antitrust Division

U.S. Department of Justice

325 Seventh Street, N.W., Suite 500

Washington, D.C. 20530

roger.fones@usdoj.gov

U.S. TRANSCOM/TCXB-AA
Attn: Air Mobility Analysis
508 Scott Drive

Scott AFB, IL 62225-5357

First Secretary (Transport)
British Embassy

3100 Massachusetts Ave., N.W.
Washington, D.C. 20008

Donna Herrmann



